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EXECUTIVE SUMMARY

This report provides an empirical analysis of personal and corporate tax competition in the European Union.
We find that tax competition increasingly takes the form of preferential or narrowly targeted tax regimes on
top of general rate cuts. We provide a ranking of the most harmful regimes targeting foreign, primarily high-
income or high-wealth individuals. We also discuss several options to address these trends.

The evolution of tax competition in the European Union may be summarized as follows. While corporate tax
rates are still on a downward trend, the decline of top statutory personal income tax rates has stopped since
the financial crisis of 2008—2009. In the meantime, many new preferential regimes have been introduced
into the personal income tax systems of member states. Many base-narrowing measures also contribute
to lowering corporate tax burdens. By targeting the most mobile parts of the tax base - high-income earners
and multinational enterprises - these tax incentives undermine effective revenue collection in the European
Union and weaken the horizontal and vertical equity of tax systems.

The most striking trend in EU tax competition is the increase in the number of personal income tax
schemes targeting foreign individuals. The number of such regimes has increased from 5 in 1995 to 28
today. A tentative ranking suggests that the most harmful ones are the Italian and Greek high-net-worth
individual regimes, Cyprus' high-income regime and the pension regimes of Cyprus, Greece and Portugal.
These regimes exhibit long periods of duration, provide significant tax advantages, specifically target very
high-income individuals or do not require any real economic activity in a given member state. At present,
preferential regimes apply to over 200,000 beneficiaries. A lower-bound estimation suggests that the total
fiscal costs for the European Union amount to EUR 4.5 billion per year. This sum is equivalent e.g. to the
annual budget of the entire Erasmus programme.

Member states also apply numerous base-narrowing measures which have the potential to significantly
lower the effective tax rate of multinationals. Public financing of corporate research and development has
increased in recent decades and has increasingly taken the form of tax incentives. A total of 14 intellectual
property regimes in the EU are currently designed to tax income associated with patents, software and
similar intangible assets at rates of 15% or less (10% or less in half of these cases). Six countries have
adopted regimes of notional interest deduction; the Maltese and Cypriot regimes seem exceptionally
generous. Approximately 1,348 unilateral tax rulings concerning multinationals' tax arrangements were in
force in 2019. The implications of these rulings for revenue collection are still unknown to the public.

The trends uncovered by this report may be addressed in several ways, e.g. by reforming the Code of
Conduct and transforming it into a binding instrument — and extending its mandate to personal income
taxation as well as to non-preferential corporate tax regimes that lead to generally low levels of taxation of
multinationals. Inthe absence of a coordinated approach (which is always the ideal solution), member states
might consider unilaterally taxing their expatriates, which, under some conditions, may mitigate the effects
of preferential personal income tax regimes. A comprehensive implementation of the global corporate
minimum tax agreed in October 2021, with minimal carveouts and limited deductions for research and
development, could provide an effective floor for the EU's race to the bottom in corporate taxation.
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1 Introduction

The past decade has witnessed a revival of international tax cooperation. Public scandals surrounding
the hidden offshore wealth of individuals and multinational enterprises’ (MNESs) tax savings in tax
havens, as well as growing public revenue needs following the financial crisis of 2008—09, have led to
reforms which have closed loopholes and increased tax transparency. These include the adoption of
the automatic exchange of information on bank accounts and on tax rulings, the partial publication
of MNEs' country-by-country reports, the adoption of anti-avoidance measures as part of the OECD/
G20 Inclusive Framework on Base Erosion and Profit Shifting (BEPS), and most recently, the proposal
for a global minimum tax on the profits of large MNEs. From the point of view of most EU citizens, the
tax world looks brighter than it did a decade ago. And while the reduced scope of opportunities for
extreme forms of cross-border tax evasion and avoidance are grounds for optimism, this report seeks
to highlight the emergence of new, harmful forms of tax competition in the EU which have thus far
received relatively little attention: the proliferation of special regimes offering reduced rates to mobile
individuals, often with high income or high wealth.

The number of preferential regimes for individuals has increased from 5in 1995 to 28 in 2021. These
regimes inflict revenue losses on other countries and undermine the progressivity of domestic
income tax systems. Building on earlier research by Trautvetter & Winkler (2019), this report provides
an updated list and description of tax regimes, the reported number of beneficiaries and estimated
revenue cost. In addition, a tentative ranking singles out the most aggressive regimes according to
duration, intensity, and eligibility conditions.

We also discuss recent trends in corporate income tax competition, including preferential regimes
and other tax base-narrowing measures. Our analysis incorporates the various types of corporate
tax relief implemented in the EU that contribute to the observed gap between statutory tax rates and
taxes effectively paid by large MNEs. While some tax incentives are more convincingly justifiable from
an economic point of view than others, they all contribute to eroding the corporate tax base. Their
potential costs and benefits thus deserve more public scrutiny.

In principle, corporate and personal income tax target different taxpayers but there are important
overlaps. First,entrepreneurs can choose the legal form of their business and thus switch from personal
to corporate income tax if they find it more advantageous. Second, after-tax profits of corporations
are ultimately distributed to shareholders, who may benefit from corporate tax cuts in the form of
higher dividends. Ensuring a sufficient level of taxation of personal capital income would be key to
mitigate the distributional effects associated with the decline of corporate tax. As stock ownership is
very concentrated at the top of the income distribution, the rise of preferential tax regimes for high-
income earners weakens this corrective function of personal income tax. Given that corporate and
personal income tax competition may reinforce each other in creating more unequal societies, this
report highlights critical developments in both fields.

How should the described trends in personal and corporate income tax be addressed? A coordinated
action against the new forms of personal income tax competition might entail extending the mandate
of the Code of Conduct group to personal income taxation. This would allow for a more symmetric
treatment of issues associated with personal and corporate tax competition at EU level. Absent
international coordination, individual member states might consider taxing their expatriates for a
number of years after their change of tax residence, reducing the appeal of special regimes abroad.
Based on the view that tax competition is capable of undermining the sufficient provision of public
goods, the EU should also ensure that the design of the global corporate minimum tax does not
reduce it to a pure anti-avoidance measure but maintains its potential of providing an effective floor
for corporate tax competition.
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Thereport is structured as follows: Section 2 reviews the potential effects of tax competition, sketches
the currently limited framework for coordinated tax-policy making in the EU and highlights the risks
associated with non-action. Section 3 describes recent trends in personal income tax with a focus on
preferential regimes and their increasing relevance in the EU. Section 4 provides an overview of trends
in corporate tax competition, including recently implemented base-narrowing measures such as R&D
incentives, intellectual property regimes, allowances for corporate equity and the development of
unilateral tax rulings by member states. Section 5 concludes with policy recommendations.
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2 Is tax competition harmful?

Tax competition can be defined as "noncooperative tax setting by independent governments, under
which each government's policy choices influence the allocation of a mobile tax base among 'regions’
represented by these governments” (Wilson & Wildasin 2004). Governments may try to attract capital,
workers or consumers from other countries by lowering general tax rates or by offering special regimes
targeting a specific part of the tax base or taxpayers. The liberalisation of international capital flows and
the advances in transportation and communication technology have generally increased the mobility of
corporations and individuals. Nowhere is this more evident than in the case of large corporations and
high-income earners. International tax competition over increasingly mobile factors provides a plausible
explanation for declining corporate tax rates, the rise of dual income taxation or special regimes for
capital income taxation in Europe (Eggert & Genser 2005), and declining top personal income tax rates.
However, other factors such as changes in the political climate towards a less egalitarian view of
distributive justice may also play a role (Leibrecht & Hochgatterer 2010).

Early economic models of tax competition, where countries compete over mobile business investment
by cutting corporate tax rates, usually predict a race to the bottom in corporate taxes resulting in
inefficiently low levels of public services (Zodrow 2003). Proponents of tax competition argue that it
constrains government officials who - pursuing their egoistic objectives - might increase the tax burden
on their residents beyond the welfare-maximizing point (Edwards and Keen, 1994). EU tax revenue
statistics suggest that tax competition in the EU has not coincided with a general decline of taxation
as a percentage of GDP since 1995'. Instead, there seems to be a tendency to shift the tax burden
from the more mobile capital incomes to less mobile tax bases, such as consumption, with important
distributional implications.

In recent years, international initiatives have primarily focused on tax evasion and avoidance, with tax
competition largely being sidelined. Preferential tax regimes granting tax benefits without requiring
substantial real economic activity have moved into the limelight only recently, in large part because
they are believed to intensify inefficiencies related to tax competition (Hebous. 2021). Some scholars
argue that preferential regimes for highly mobile parts of the tax base may relax downward pressures on
general tax rates (Crivelli et al. 2021). However, they undermine the horizontal equity of the tax system
and may distort economic incentives when two taxpayers with the same amount of total income are
subject to different effective tax rates.

In the EU, both forms of tax competition — downward pressure on general tax rates and the spreading
of preferential regimes — have the potential to undermine the vertical equity of tax systems due to the
exceptional mobility that taxpayers enjoy in the common market. As cross-border tax optimization
involves relatively high fixed costs, the tax benefits of this increased mobility are likely to be higher for
high-net-worth individuals, high-income earners as well as large enterprises. For example, from the
point of view of an individual, the financial benefits of a tax residence change must outweigh the costs,
including either a complete change of the social environment or, more likely, the maintenance of two
residences, frequent travelling, bureaucratic costs, and legal advice. Similarly, it is a privilege of MNEs
to strategically locate economic activities across member states, in order to benefit from low taxation
without giving up the benefits of public infrastructure in high-tax countries, which creates a competitive
advantage over smaller or purely domestic enterprises.

"Total revenue from taxes and social contributions for the EU-27 have fluctuated around 40.5% of GDP between 1995 (40.5%)
and 2019 (41.4%) with a broadly flat trend (Eurostat 2021).
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2.1 The European Union: limited competence and minimal consensus in
the face of tax competition

The European Union has limited competence to act and legislate in the field of taxation. Ever since
its creation, it has been committed to the convergence of European tax legislations regarding VAT or
excise duties and has issued directives asking for cooperation between tax administrations. However,
direct taxation remains the sole prerogative of individual member states, subject to the fundamental
freedoms fixed in the Treaty on the Functioning of the European Union. In principle, tensions arising due
to the spillover effects of individual member states' tax policies on other member states can only be
addressed within the official EU framework if they distort competition within the common market. For
example, the EU Commission has scrutinized several member states' corporate tax practices within the
framework of state aid investigations (European Commission 2016b, 2017b).

In addition to this limited competence in taxation matters, tax competition is not generally regarded
as a problem in the EU. This is reflected in how the European Commission frames the phenomenon
by distinguishing between harmful or aggressive tax competition and non-harmful tax competition. It
thereby implicitly defines the latter as a field of non-action. The European Commission in fact highlights
the beneficial effects of (non-harmful) tax competition: «In this context it is important to recognize that,
while harmful tax competition must be addressed both at EU level and at the broader international level,
notably within the OECD, and the State aid provisions of the Treaty must be respected, some degree of
tax competition within the EU may be inevitable and may contribute to lower tax pressure.» (European
Commission, 2001).

As a result of this limited competence and problem definition, the Code of Conduct for business taxation,
adopted in 1997, is not legally binding and only addresses harmful tax competition which involves
“measures which unduly affect the location of business activity in the Community by being targeted
merely at non-residents and by providing them with a more favourable tax treatment than that which is
generally available in the Member State concerned” (European Commission 2021a).

Since its establishment, the Code of Conduct group has induced the monitoring of over 400 EU regimes
and pushed for reforms of approximately 100 identified as harmful (European Commission 2020b).
However, the criteria of the Code of Conduct do not cover non-preferential regimes, which may be
considered harmful regardless, e.g. because they facilitate very low general levels of taxation. Therefore,
the European Commission (ibid.) and the European Parliament (2021) have already suggested to
reform the Code of Conduct criteria so as to better assess the harmfulness of all cases of very low
taxation. While doing so will not end the problematic distinction between harmful and non-harmful tax
competition, it potentially widens the EU's minimum consensus on the kind of corporate tax incentives
regarded as non-tolerable in the future.

In the field of personal income tax, coordinated EU action has been much more limited and mainly
focused on avoiding double-taxation and onincreasing transparency regarding received capital incomes
(Trautvetter & Winkler 2019). The Code of Conduct only applies to business taxation and, even though
the European Commission had already initiated debate on including certain regimes for highly qualified
expatriate workers in accordance with the Code of Conduct in 2001, this initiative has not been pursued
further. The asymmetric treatment of corporate and personal income tax may, however, come to an end
as both the European Parliament (2021) and the EU Commission (2020b) have recently acknowledged
the need for action in the field of harmful personal income tax regimes.
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2.2 The dangers of increased tax competition within the EU

In recent decades, the European Union has witnessed a decline in corporate income tax rates
and top personal income tax rates as well as, more recently, an intensification of tax competition
by means of preferential regimes targeting the most mobile parts of the corporate and personal
income tax bases. In addition to harmful or aggressive tax competition as defined by the Code of
Conduct group, non-action in the face of the general dynamic of tax competition raises potential
risks for the European Union:

* Public finances: Tax competition induces national governments to establish tax rates and regimes
that do not correspond to the level of taxation otherwise applied in a harmonized scenario. This
may lead to a lower provision of public services or jeopardize the sustainability of public finances
by increasing the public deficit.

* Social equity: The tax cuts are rarely uniform across all sectors, brackets and income types. Tax
competition tempts governments to accept relative increases in the tax burden on the least mobile
and least elastic categories of the tax base such as consumption or the wages and salaries of less
mobile individuals.

* Political cohesion: The absence of tax harmonization following the creation of a common market
tends to favour downward convergence in the field of taxation, which may be seen as a potential
weakness in the political construction of the European Union. Perceiving other member states as
competitors rather than as partners in a project of shared prosperity may reinforce Euroscepticism
among citizens.

One way for the European Union to mitigate the negative effects of globalization could be by
establishing tax cooperation. In an individualistic scenario, member states would be obliged to lower
their taxes, which would thus eventually lead to a lower quality of public services or more regressive
tax systems. A cooperative scenario, on the other hand, would favour upward convergence in terms
of tax revenue collection, public goods provision and social equity.
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3 Personal income tax competition

3.1 General trends in personal income tax rates

The European Union experienced a period of declining top statutory personal income tax rates between
1995 and the 2008 financial crisis. During the course of this 15-year-long period, the average top
statutory rate in EU countries fell from nearly 48% to less than 40% (Figure 1). This decrease took place
during the 1990s and 2000s in a context of moderate economic growth and under the impetus of a
European Commission rather favourable to the idea of some economic competition between countries
of the European Union.

Development of median and average top statutory personal income tax rates for EU 15 and EU 28 countries
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Source: European Commission, DG Taxation and Customs Union, Taxes in Europe Database and KPMG and IBFD data
— non-weighted by population size

The 2004 enlargement and the introduction of tax systems with relatively low rates contributed to the
continued fall of the European average top personal income tax rate. However, the observed reduction in
tax rates was not purely the result of new and more fiscally competitive countries entering the European
Union. A downward trend in tax rates had already been visible in EU-15 countries since the mid-1990s.

A closer examination of the EU-15 indicates that the median tax rates roughly followed the trend of the
average. Rates fell between 1995 and the end of the 2000s before rising again and stabilizing in the 2010s.
EU-28 data for the past decade clearly show that the average is significantly lower than the median. This
difference is explained by the existence of very low top marginal tax rates in a number of EU countries,
among others in Bulgaria (10%), Czechia (23%), Estonia (20%), Hungary (15%), Romania (10%) and Slovakia
(25%), which lower the average. However, this observation should not obscure the fact that, at country
level, almost all top marginal tax rates have declined since the mid-1990s. Between 1995 and 2009, only
Portugal saw its top statutory marginal tax rate increase (by 2 percentage points). The rise in rates, visible
between 2009 and 2021, concerned 19 countries out of 28 (9 countries? saw their marginal rates continue

’Belgium, Denmark, Estonia, Ireland, Croatia, Hungary, Netherlands, Romania, Sweden
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to fall between these two dates). Overall, between 1995 and 2021, only 4 out of 28 countries saw their rates
increase (Greece, Latvia, Portugal, and the UK).

After declining for almost two decades, top statutory rates have stabilized following the 2008 crisis.
A simple hypothesis would be that the continuation of such a race to the bottom would have been too
costly for the tax resources of member states. In order to preserve their tax base, EU countries have thus
turned to other ways of attracting taxpayers and economic activity, namely through specific regimes
aimed at new tax residents.

3.2 Specific preferential regimes of taxation for newly domiciled taxpayers

During the course of the past three decades, EU countries have sought to reconcile the need to increase
their tax attractiveness — in order to raise extra revenues and attract investments — with the need to avoid
eroding their domestic tax base — so as not to jeopardize their resources. One solution to this difficult
equation has been to cherry-pick foreign high-income taxpayers by implementing specific preferential
schemes targeted only at newly incoming residents. These schemes allow for keeping the tax scale
applied to the domestic population intact while gaining additional revenues by applying a reduced rate
to foreigners.

Over time, these schemes have become more and more aggressive, facilitating real tax optimization
strategies based on simple domicile changes. Although they were originally focused on income earned
in the new country of tax residence, these schemes have since been extended to foreign-sourced or
worldwide income.

3.2.1. Presentation of preferential regimes

The principle of a specific tax regime applicable to the earnings of new tax residents as well as to large
fortunes of newly domiciled taxpayers is not new. For example, at the end of the Second World War,
the Netherlands established a scheme which allowed new residents to exempt part of their income
from taxation. However, only since the 1990s have these schemes started to become better developed,
increasingly aggressive and more advantageous (see Appendix Table A1 for a complete list of such
regimes). In 1994, only five such schemes (UK and Irish remittance basis schemes; Dutch, Belgian and
Danish regimes) were in existence; in 2020 there were 28 (Figure 2).
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Number of specific personal income tax schemes granted to new residents in the European Union since 19943
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Source: EU Tax Observatory; see Appendix Table AT for more detailed information on individual regimes.

These favourable tax regimes are generally established for two purposes, namely to:

* Reinforce the economic appeal of a given country by attracting qualified workers or executives as
well as the companies that employ them.

* Increase the tax base and revenues by bringing in taxpayers from foreign countries who are likely
to gain high revenues.

All such schemes are based on a change of residence condition, meaning that the beneficiary
must become a tax resident in the country where the regime is in place. In most cases, to benefit
from such a scheme, one must not have been a resident for a certain number of years prior to
the application. In several cases, not having the nationality of the country in question is also a
required condition to benefit from the scheme.* However, preferential regimes do not have the same
underlying characteristics, do not all target the same taxpayers and therefore do not all have the
same effects in terms of harmful tax competition. Three main models of specific tax regimes may
be identified (Table 1):

1. Foreign source or worldwide income regimes:

These regimes target the most affluent taxpayers by offering tax exemptions on various foreign
income sources or on worldwide income. These regimes can even be anti-progressive, e.g. lump
sum payments may be required instead of the progressive scale applied to domestic resident
taxpayers.

3Region covered is EU, countries with schemes are Austria (2 regimes), Belgium, Cyprus (3), Denmark, Finland (2), France, Greece
(2), Ireland (2), Italy (5), Luxembourg, Malta (2 in 1), Netherlands, Portugal (2), Spain, Sweden, United Kingdom.

“Belgium: Foreign executives' regime, Finland: 32% rule regime, Sweden: Expert tax regime, Ireland: Non-remittance regime.
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One of the most recent examples is the High-Net-Worth Individuals regime introduced in Italy in
2017. This regime allows new tax residents to pay a lump sum (EUR 100,000 per year and EUR
25,000 per child) as tax on their foreign sources of income while keeping income earned in Italy
taxed under standard conditions. This is a significant tax break for high-net-worth individuals who
derive their income from countries with very limited taxation®.

2. Schemes associated with income earned while performing a specific economic activity in the
host country:

These schemes target highly skilled workers by partially exempting or more favourably taxing the
domestic earnings of new taxpayers (applicable only to income earned in the new tax domicile).
These schemes are subject to an earnings requirement that must be met by the beneficiary. For
example, under the provisions of the Finnish 32% exemption scheme, a foreign taxpayer who meets
certain conditions of income and expertise benefits from a fixed tax rate of 32% on income earned
in Finland. On the other hand, a Finnish taxpayer, earning at least as much as the amount that would
be required to benefit from the scheme, is taxed at a rate of 37% or above.®

These schemes frequently target specific professions such as researchers and scientists — but
may also be applicable to artists or professional athletes. One example is the scheme granted to
Italy-based researchers: since 2010 they are eligible for a 90% deduction on the income they receive
from their research activity in Italy, making them taxable only on 10% of this amount’.

3. Schemes targeting pensioners:

New residents benefit from lower taxation on foreign source pension income. The main objective is
to attract consumers with higher purchasing power than the average population.

An example of this type of scheme is the total exemption from income tax on retirement pensions
granted in 2009 by Portugal to retirees newly settled in the country. This scheme was reformed in
2020, raising the tax rate from 0% to 10%.

In addition to these differences, preferential schemes use various existing tools to reduce the tax
burden such as lump-sum tax, flat-tax rate, different income tax brackets applicable only to new
taxpayers, exemption on portions of taxable income and various deductions (see Appendix Table A2
for more detailed information).

Interestingly, some regimes exhibit a non-negligible imitation trend. The Italian HNWI scheme of
2017 has been imitated by Greece in 2019. Pension schemes were first implemented in Portugal in
2009 and Maltain 2011, followed by Cyprus in 2015, Italy in 2019 and Greece in 2020 (whose regime
is closely modelled on the Italian one). The increasing dynamic in establishing these schemes
intensifies tax competition.

5The following schemes work similarly; UK and Ireland: non-remittance regimes, France: régime des impatriés, Portugal: NHR tax
regime, Luxembourg: hiring international executive regime, Malta: 15% regime, Greece: HNWI regime.

5The following schemes work similarly; Netherlands: 30% rule regime, Belgium: foreign executives regime, Denmark: 32.84% flat-
tax rate regime, Italy: inbound workers regime, Sweden: expert tax regime, Austria: workers tax exemption regime, Cyprus: high-in-
come regime, low-income regime, Ireland: SARP regime.

"The following schemes work similarly; Finland: researchers regime, Austria: artists regime, Italy: sportsmen regime
8The following schemes work similarly; Malta, Cyprus, Italy, Greece: foreign pension regimes
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Specific regimes granted to new residents by category of income taxed in 2021. Numbers in brackets
indicate the number of existing schemes in the EU.

Special treatment of foreign source Regimes targeting income Regimes targeting
or worldwide income regimes (9) earned while performing a certain pensioners (5)
economic activity in the host
country (14)
Italy: HNWI regime Finland: 32% rule regime Portugal, Malta, Cyprus, Italy and
UK: non-remittance regime Netherlands: 30% rule regime Greece: foreign pension regimes
Ireland: non-remittance regime Belgium: foreign executives' regime
France: régime des impatriés Denmark: 32.84% flat-tax rate
Portugal: NHR tax regime regime
Luxembourg: hiring international Italy: inbound workers regime
executive regime Sweden: expert tax regime
Malta: 15% regime Austria: workers tax exemption
Greece: HNWI regime regime
Spain: Régimen de impatriados Austria: artists regime

Cyprus: high-income regime
Cyprus: low-income regime
Ireland: SARP regime

Regimes targeting specific jobs:
Finland: researchers regime
Italy: researchers regime

Italy: athletes regime

Source: EU Tax Observatory

In the European Union, very few studies have focused on the impact of tax exemptions on the arrival
of skilled workers or wealthy individuals, primarily due to a lack of precise data. In addition, more
attention has been given to other broader tax issues such as tax evasion, corporate tax competition
or general tax reforms in individual countries. The sole exception is Denmark, where the 1991 reform
(32.84% flat tax on salaries and bonuses) was studied in detail by Kleven et al. (2014).° The study
identified a clear pull effect on workers. The Danish case was taken up in an article on inventor
mobility by Akcigit et al. (2015). They conclude that foreign inventors are significantly affected by
top tax rates when making tax domicile decisions. With the exception of Denmark, few European
schemes have been studied in detail. The implementation of the Spanish Régimen de impatriados
of 2005, which very specifically targets athletes, has also concluded on an elasticity of foreign
players' migration with respect to net-of-tax rate around one (Kleven et al, 2013).

9The number of highly paid foreign employees doubled in Denmark compared to slightly less paid employees with an important
elasticity of migration due to the scheme.
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3.2.2. Specific personal income tax regime ranking

Theindividual regimes are unevenly aggressive and thus participate in the acceleration of tax competition
between EU countries with varying intensity. We use the following indicators to classify these regimes
and to create a tentative harmfulness ranking:

* Regime duration: The longer lasting the regime, the more attractive it becomes and the more tax
losses it causes on a European Union scale. Besides, an individual who is reluctant to move for short-
term tax exemptions will have much more incentive to do so if the duration of the scheme is long. In our
ranking, a score of 1 is thus assigned to regimes lasting four years or fewer (a sufficiently short period of
time which does not encourage too much mobility for purely fiscal reasons), a score of 2 is assigned to
regimes lasting 5 to 6 years, a score of 3 to regimes of 7 to 8 years, and a score of 4 to all longer lasting
schemes (8 in total). At present, average regime duration across the EU is over 7.5 years. For instance,
the Belgian foreign executive regime has no time limit, and the Greek and Italian HNWI regimes may
apply for up to 15 years, while the Finnish researchers scheme only lasts for up to two years.

* Remuneration conditions: This indicator measures to what extent the regime undermines income tax
progressivity in the country implementing it. Many of these schemes are designed to offer tax exemptions
only to the wealthiest in order to significantly increase their tax base and to attract highly skilled workers.
The indicator considers both explicit and implicit remuneration thresholds needed by any applicant to
actually benefit from a given regime. Some regimes include a clearly stated remuneration condition (the
taxpayer must achieve a certain annual income threshold). Other schemes set an implicit remuneration
condition by granting an exemption which only applies above a certain amount of income (e.qg. a flat-tax
rate of 32% which will only benefit individual usually subject to a higher effective tax rate). A score of 1 is
assigned when neither explicit nor implicit remuneration conditions apply, i.e. the regime does not only
benefit rich taxpayers, a score of 2.5 indicates that remuneration conditions exist (below EUR 200,000)
and a score of 4 indicates a high-level remuneration condition (over EUR 200,000 of taxable income per
year). Among regimes with remuneration conditions, the Italian and Greek HNWI schemes exhibit the
highest implicit income condition (given that the lump-sum tax is EUR 100,000 and that taxes may be
paid abroad, the taxpayer should earn at least EUR 200,000 for the regime to become profitable). On the
other hand, some regimes have no remuneration conditions (e.g. the low-income regime implemented
by Cyprus).

* Professional activity requirement: Some regimes seek to attract certain types of professionals
(artists, researchers, etc.). Such regimes may have an economic purpose beyond attracting tax revenue
and are simultaneously less threatening to the tax base of neighbouring countries, as they only target
specific groups of workers. Other regimes, on the contrary, do not even require participation in the labour
market in order to benefit. Not only is the potentially recoverable foreign tax base larger in these cases,
but the recovery of tax revenue becomes the sole motivation for these regimes. Besides, by allowing
new residents to benefit from the regime without being employed or operating a business, this type
of preferential regime may facilitate fraud. In our ranking, a score of 1 is thus assigned when only a
specific professional segment is targeted; a score of 2.5 is assigned to regimes targeting all labour
income earners and a score of 4 to regimes not requiring any participation in real economic activity
(also applicable to pensioners and/or rich taxpayers without having to take a job). Specific jobs regimes
frequently target researchers (Finland, Italy), professional athletes (Austria, Italy) or artists (Austria). On
the other hand, Italian and Greek HNW!I regimes do not require any participation in economic activity,
thereby facilitating income shifting.

» Magnitude of tax benefit: The extent of tax exemption is measured by the ratio between the tax paid
by an individual earning EUR 200,000 of taxable income per year (EUR 500,000 net wealth per year in the
case of the very high wealth regimes) and benefitting from the regime in question and the tax paid by a
similar individual not benefitting from the regime.™

°Tax credits and other tax system specificities are assumed to be the same for the two taxpayers
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Scoring is applied given the extent of tax exemption: a score of 1 is assigned to a tax burden equal
to at least 80% of the burden imposed on a non-beneficiary, a score of 2 in to a burden of 60 to
80%, 3 to a burden of 40 to 60%, and a score of 4 to a burden below 40%. For example, the Italian
researchers regime reduces the tax burden on income earned to 10% and thus scores a 4. On the
other hand, the Belgian foreign executive regime "only” allows for a tax exemption of approximately
EUR 11,000 and thus scores a 1."

By combining these four criteria, we were able to propose a tentative ranking of the examined
schemes with respect to their level of harmfulness (Table 2). Interestingly, aregime that is aggressive
in one of the categories is very likely to be aggressive in the other three.

Specific (personal income) tax regime aggressiveness scoring

Regime Regime Remuneration Professional Magnitude Harmfulness
duration conditions activity of tax score
score score requirement benefit
score score

Greece — HNWI (EUR 500,000) 4 4 4 4 16
Italy — HNWI (EUR 500,000) 4 4 4 3 16
Cyprus — high income 4 2.5 2.5 4 13
Cyprus — pensions 4 1 4 4 13
Greece — pensions 4 1 4 4 13
Portugal — pensions 4 1 4 4 13
Italy — inbound workers regime 4 1 2.5 4 11.5
Italy — pensions 2 1 4 4 11
Portugal — NHR regime 4 1 2.5 3 10.5
Denmark — 32.84% rule 3 2.5 25 2 10
Luxembourg — hiring international 3 2.5 2.5 2 10
employees
Netherlands — 30% rule 2 2.5 25 2 9
Spain — Régimen de impatriados 2 2.5 2.5 2 9
Sweden — expert tax 2 2.5 25 2 9
Malta — high-income and pensions 1 2.5 2.5 3 9
France — régime des impatriés 3 1 2.5 2 8.5
Belgium — foreign executives regime 4 1 2.5 1 8.5
Finland — 32% rule 1 2.5 25 2 8
Ireland — SARP 2 2.5 2.5 1 8
Italy — researchers 1 1 1 4 7
Italy — athletes 2 1 1 3 7
Finland — researchers 1 1 1 4 7
Cyprus — low income (EUR 100,000) 2 1 2.5 1 6.5
Austria — 20% deduction regime 2 1 25 1 6.5
Austria — artists regime 2 1 1 2 6

Source: EU Tax Observatory's own calculations'

A detailed overview of individual regime characteristics is provided in Appendix Table A3
2 UK and Ireland non-remittance regimes are not in the ranking because the magnitude of tax benefit score cannot be calculated
with enough precision (depends on each taxpayer's choice of remittance).
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The most aggressive regimes seem to be the recently introduced Greek and Italian lump-sum
tax regimes on foreign-sourced income, both of which are specifically designed to attract high-
net-worth individuals.”™ Both also allow such individuals to benefit for periods of over 8 years.
Furthermore, no real economic activity is required to benefit from the regime. The regimes facilitate
a tax rate reduction by over 50% for taxable incomes of at least EUR 500,000, which also situates
them at the top of the ranking in terms of the magnitude of tax benefit indicator'*. Several other
regimes also achieve a relatively high score on the dimension of the magnitude of tax benefit score,
allowing for particularly low effective tax rates compared to individuals not benefitting from the
regime. These include Cyprus' high-income regime and Italy's inbound workers regime, each of
which offers a reduction of over 60% on income tax for a taxable income of EUR 150,000 per year.
Various pension regimes, e.g. in Cyprus, Greece, Portugal and Italy, employ a similar mode, granting
foreign pensioners a tax burden only equal to 15% to 25% of the tax burden applicable to "domestic
pensioners” on a taxable pension income of EUR 150,000 per year.

The least aggressive regimes include primarily short-term schemes and those intended to attract
certain professionals (e.g. the Austrian artists and athletes scheme or the Finnish researchers
scheme, the latter despite a very high tax exemption).

3.2.3. Estimating the global impact of specific personal income tax regimes

The extent of specific tax regimes granted to new tax residents may be assessed using two main
indicators: the number of beneficiaries of a given tax regime and the tax cost borne by the host country.

Data on specific personal income tax regimes were partly collected from tax administrations (in case
the information was provided), public reports, annexes to finance laws, and, when all other possible
sources were exhausted, from newspaper articles. Some information was also sourced from a report
by Trautvetter and Winkler (2019). Among countries with specific regimes for new tax residents,
requests for information submitted to the Maltese, Italian, Cypriot, and Luxembourgish administrations
were left unanswered. Thanks to the responses of the remaining administrations, we were able to
collect information on the number of beneficiaries of 17 regimes (Table 3). However, only 7 countries
were able to provide data on the tax cost generated by these regimes. For the remaining schemes
for which the number of beneficiaries is available, we simulate several scenarios to approximate the
overall tax cost (see Appendix A.1.7 for more details on data and methodology).

The collected data show that specific schemes for new taxpayers tend to attract more and more
beneficiaries over time. This is the case for all schemes except the UK remittance basis scheme
(which exhibits decreasing numbers of beneficiaries, likely due to Brexit'®) and the Austrian workers
regime.'® According to the collected data, nearly 200,000 individuals across the European Union are
currently benefitting from specific tax regimes; however, this figure should most likely be increased
by at least 50% due to the lack of recent data for some countries and the absence of data for some
schemes (especially: Cyprus, Greece, Luxembourg, and Malta).

BHigh-net-worth individuals often receive most of their earnings in foreign-sourced capital income included in their taxable income

Given that HNWI scheme is targeting only the richest taxpayers, a taxable income of EUR 500,000 is assumed. The fact that the
taxpayer could be holding tax credits for taxes paid abroad is not relevant in this case as the scoring compares two similar tax-
payers — except that one of the two is a new tax resident and as such benefits from the scheme while the other does not. Using
PwC income tax brackets for 2021, the result is that a EUR 500,000 new resident taxpayer bears a tax burden that is less than half
of the one borne by a longer-established taxpayer.

®https://www.theguardian.com/business/2019/aug/08/britons-non-domicile-status-drops-record-low-brexit-wealth-tax

5A decrease in beneficiary numbers has been established by the Austrian administration; however, as they are not entirely sure of
the figures, data for the past several years should be interpreted with caution.
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Number of beneficiaries per regime

2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020 | 2021 Latest
available
figure
Austria — 20% deduction 714 | 1081 | 1045 | 346 | 531 531 (2020)
Austria — artists 50 124 177 177 (2019)
Belgium — foreign executives 18,718 | 19996 | 23062 | 24,311 | 24,311 (2021)
_ e

?aetgmark SN 30,7 | 4035 | 3978 | 4558 | 5041 | 5504 | 5965 | 6530 | 6899 | 7369 | 7,699 7,699 (2019)
Finland — 32% rule 335 550 | 550 | 550 | 600 | 600 (2021)
francelslicaimeldes 8430 | 8600 | 9,070 | 9,840 | 11,070 | 11,125 | 11,279 | 11,256 | 11,455 | 13260 | 13704 13,704 (2019)
Impatries
Greece - HNWI 20 58 58 (2021)
Greece - pensions 8 206 206 (2021)
VT = mem (ETliEnsE 3393 5597 | 7262 | 8500 8,500 (2017)
scheme
Ireland — SARP regime n 121 302 | 58 | 793 | 1084 | 1481 1,481 (2018)
Italy — inbound workers 1,850 (2006)
Italy — HNWI 99 24 | 421 421 (2019)
Netherlands — 30% rule 37,700 | 40259 | 43758 | 45653 | 48757 | 51975 | 56431 | 64539 | 74044 | 85479 | 89483 | 92,048 92,048 (2020)
PELIEE = [NAIF (egime 10,684 23,000 23,000 (2020)
(+ pensions)
Spain — Régimen de 7,720 | 9599 | 9852 9,852 (2020)
impatriados
Sweden — expert tax 2277 | 2430 | 2468 | 2580 | 2,575 | 2,627 | 2953 | 2965 2,965 (2020)
United Kingdom/=inon 48,500 | 45,600 | 49,200 | 48,900 | 48,000 | 53,000 | 55,100 | 55,100 | 53,700 | 45,700 45,700 (2018)
remittance scheme
Total 194,530

Source: EU Tax Observatory

The results of fiscal cost estimations are likely to be lower-bound estimates. A lower-bound back-of-
the-envelope calculation of the total fiscal gain made by eliminating all specific tax regimes indicates an
immediate extra revenue sum for the EU of just over EUR 4.5 billion per year, which approximately equals
the budget of the EU Erasmus programme (Table 4). However, this figure is grossly underestimated for
three main reasons:

+ A lack of recent data for schemes which have been steadily gaining in popularity, resulting in
underestimates of the current cost.

+ The absence of data for some specific regimes, while yet some of them are particularly generous
regimes for new tax residents.

+ The choice of assumptions in favour of a prudent estimate, in particular the choice of a net taxable
income of EUR 100,000 per beneficiary per year, which does not take the progressivity of income tax
scales into account.
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Total fiscal gain of eliminating specific regimes

Estimated fiscal cost in millions EUR Average gain per.

(lower-bound estimate) beneficiary in EUR

Austria — 20% deduction 0.39 (2020) 737
Austria — artists 3.08 (2019) 17,401

Belgium — foreign executives 136.7 (2021) 5,625
Denmark — 32.84% flat-tax rate 160.1 (2019) 20,794
Finland — 32% rule 2.39 (2021) 3,983

France — régime des impatriés 180 (2019) 13,135

Ireland — non remittance scheme 255 (2017) 30,000
Ireland — SARP regime 42.4 (2018) 28,629
Italy — inbound workers 57.7 (2006) 31,194
Italy — HNWI 42.1(2019) 100,000

Netherlands — 30% rule 1,100 (2020) 11,950

Portugal — NHR regime (+ pensions) 619.8 (2019) 26,948
Spain — Régimen de impatriados 502.7 (2020) 51,020
Sweden — expert tax 87.1 (2020) 29,376

United Kingdom — non-remittance scheme 1,371 (2018) 30,000

Total 4,560.0 23,473

Estimations not provided by administrations are listed in italics (see Appendix A.1.1 for more detailed information).
Source: EU Tax Observatory

One other way to appreciate the loss of fiscal gain as well as the advantage for beneficiaries is to look
at the per beneficiary tax cost. It is in Austria of EUR 737 per capita in 2020, EUR 29,340 on average per
beneficiary in Sweden in 2020 and up to EUR 51,000 on average per beneficiary in Spain in 2020.

3.3 Summary of findings and discussion

A number of EU member states have introduced preferential tax regimes to attract personal income
taxpayers. Establishing such specific regimes has become increasingly lucrative with the global increase
in the mobility of both companies and individuals; furthermore, the establishment of the EU greatly
reduced the costs associated with changing one's tax domicile. These regimes target high-net-worth
individuals, selected professionals, or pensioners. A tentative ranking suggests that the Italian and
Greek HNWI regimes as well as the Cypriot high-income regime, and the Cypriot, Greek, and Portuguese
pension schemes are among the most harmful. More than 200,000 taxpayers are currently benefitting
from these schemes. Overall, preferential schemes generate a loss of revenue of over EUR 4.5 billion per
year for the EU as a whole.

Preferential schemes are all the more problematic as they target the highest-income taxpayers, either
by defining the minimum amounts of income to be earned, or by reducing tax rates that will only benefit
individuals with a previous higher tax rate (i.e., the highest-income earners). The exemptions thus
directly undermine the progressivity of tax systems and create favourable regimes for already extremely
high-income individuals.
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4 Corporate tax competition

The significant decline of statutory corporate income tax rates taking place in the EU in recent decades
has only partially been compensated for by base-broadening measures. Estimated effective tax rates
paid by large MNEs in the EU suggest that actual tax burdens may have been significantly lower in most
member states than values suggested by their statutory rates. In addition to measurement errors, this
may stem from different base-narrowing measures such as R&D incentives, intellectual property (IP)
regimes, allowance for corporate equity (ACE) regimes, and tax rulings, applied by an increasing number
of member states. It seems that, similarly to trends observed in personal income tax competition,
corporate tax competition has likewise recently been driven by special regimes.

4.1 General trends in corporate taxation

4.1.1. Declining corporate tax rates

The average statutory tax rate in the European Union has declined significantly during the past several
decades, from approximately 35% in 1995 to nearly 21% in 2021. A smaller sample of 13 member states,
for which historic data is available, exhibits a decline from an average statutory corporate tax rate of 48%
in 1981 (Figure 3).

Development of corporate tax rates, 1981-2021
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Source: European Commission (2021b), Spengel et al. (2020).
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Forward-looking effective average and marginal tax rates,'” which also capture the degree to which
capital allowances reduce the tax burden on corporations, confirm the downward trend in statutory tax
rates since the 1990s.

Since the financial crisis, the decline of the average statutory tax rate has slowed. However, tax
competition seems to have become more intense for certain tax-base-narrowing measures. These
include expenditure-related investment incentives, R&D incentives, as well as relatively new exemptions
and deductions targeting the most mobile parts of the corporate tax bases — the profits of multinational
enterprises. As these measures are not standardised internationally, assessing their quantitative
relevance and potential revenue effects systematically is difficult.

4.1.2. Effective tax rates of multinational enterprises

As multinational enterprises are able to exploit differences in member states' tax systems more easily,
they tend to pay lower effective tax rates on average than purely domestic companies (see for example
Bilicka 2019). Backward-looking effective tax rates (ETRs) based on aggregate country-by-country-
report (CbCR) data suggest that affiliates of large MNEs have on average paid less than 20% of their
profits in corporate tax in most member states in 2016 and 2017 (Figure 4). In 8 member states, the
average ETR for affiliates of large MNEs was even estimated to be below 10% for 2016 and 2017.

Backward-looking effective tax rates of large multinational enterprises, 2016—-2017
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B Effective tax rate of MNEs; 2016-17

Statutory corporate tax rate: 2017 Statutory corporate tax rate: 2021

Backward-looking effective tax rates of MNEs refer to taxes accrued by foreign affiliates of MNEs with turnover of more than
EUR 750 million as reported in aggregate CbCR data for each host country. Tax payments and profits were averaged over
the years 2016—-2017. Headquarter companies were excluded to reduce the downward bias of ETRs due to intra-company
dividends. Statutory tax rates include surcharges, such as the 2017 one-off surcharges for very large companies in France.
Sources: OECD (2021), European Commission (2021b), own calculations

"Forward-looking effective average tax rates (EATRs) provided by Spengel et al. combine information on statutory tax rates and capi-
tal allowances for different asset types that narrow the corporate tax base. They are based on a microeconomic model of investment
which calculates the average tax contribution a firm makes on an investment project. For example, the return on an investment project
is taxable at the statutory rate. However, as the company bought a new machine to make this investment, a certain percentage of
its expenditure can be deducted from the taxable profit. This reduces the taxes effectively paid. Effective marginal tax rates (EMTRs)
measure the tax burden on a marginal investment project that delivers just enough profit to pay the user cost of capital. EMTRs tend
to be lower than EATRs because the effect of the capital allowance is relatively more important at low levels of profit.
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Low ETRs may be due to several reasons. The corporate tax burden depends strongly on the definition
of taxable profits. These may differ from financial profits due to capital allowances, tax-deductible
interest payments, corporate equity allowances, and special tax regimes such as R&D incentives or
patent boxes. Furthermore, loss carry rules may also reduce the amount of taxable profits in a given
year. In addition to the tax rate and the legal definition of the corporate tax base, the interpretation of
tax law may also play a role. For example, the so-called sweetheart deals, which have achieved some
notoriety thanks to the LuxLeaks scandal, included special agreements between tax authorities and
individual MNEs on how to define taxable profit. In many cases, this strategy significantly reduced the
tax payments of such MNEs. Finally, corporate tax avoidance strategies may reduce taxation in ways
not intended by the legislator.

Effective tax rates provide a rough indication of how much tax corporations pay in relation to their
economic profits, keeping in mind that low ETRs may be caused by intended or unintended tax
reductions.’ The countries with the highest statutory rates tend to be those with the largest absolute
discrepancy between statutory and estimated effective tax rates with a 67% correlation of both measures
(Figure 5). This might indicate that they offer more generous tax base reductions or are more affected
by corporate tax avoidance.

Difference between statutory and backward-looking effective tax rates
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Notes: Backward-looking effective tax rates of MNEs refer to taxes accrued by foreign affiliates of MNEs with turnover
of more than EUR 750 million as reported in aggregate CbCR data for each host country. Tax payments and profits were
averaged over the years 2016—2017. Headquarter companies were excluded to reduce the downward bias of ETRs due
to intra-company dividends. Statutory tax rates include surcharges, such as the 2017 one-off surcharges for very large
companies in France. Sources: OECD (2021), European Commission (2021b), own calculations.

'8 A potential shortcoming of the CbCR data is that the profits reported by MNEs may include dividend income which might lead
to double-counting as these dividends should have been subject to corporate income tax already. This might misleadingly inflate
profits in relation to corporate tax. For this reason, ETRs are calculated based on foreign affiliates only, which should receive less
dividends on average than corporate headquarters (Bratta et al. 2021).

New forms of tax competition in the European Union : An empirical investigation | 21



Based on Orbis data, Garcia-Bernardo et al. (2019) find that ETRs of EU MNEs have declined by
8.7 percentage points between 2005 and 2015. They estimate that 3.4 percentage points of this
decrease was driven by declining statutory tax rates in these MNEs' home countries while changes
in domestic tax bases accounted for 2.5 percentage points. 0.8 and 0.9 percentage points can be
attributed to changes in foreign countries’ statutory tax rates and tax bases, respectively. Only the
remaining 0.4 percentage points are attributed to profit shifting, according to the authors' estimates.
Similarly, Fuest et al (2020) observe that the effective tax rate at firm level fell by 14.3 percentage
points between 1995 and 2016 for a sample including both multinational and non-multinational
firms in the OECD.

4.1.3. Tax reforms in the past five years

During the past half decade, member states implemented numerous changes to both the corporate
tax rate and corporate tax base. A total of 9 member states decreased their statutory corporate tax
rates, with the strongest tax rate cuts adopted in Hungary (-9.4 pp), Belgium (-9 pp), and France (-6pp).
Statutory tax rates were also cut by Croatia, Greece, Italy, Luxembourg, Slovakia and Sweden. The only
countries to raise their statutory corporate tax rates were Latvia (+5 pp), Portugal (+2 pp), and Slovenia
(+2 pp). Tax reforms adopted by member states during the course of the past five years include a mix
of base-broadening and base-narrowing measures. A rough classification of measures suggests
that many countries increased their tax bases by adopting anti-avoidance measures and by reducing
exemptions and deductions — such as limiting the deductibility of losses (Latvia, Netherlands, Sweden)
or company car use (Poland), and reducing the exemption of dividend income (Spain and Belgium) or
capital gains (Spain). However, many new exemptions and deductions were introduced, such as tax-
relief for reinvested profits (Latvia, Portugal), increased deductibility of municipal taxes (Italy), more
generous tax brackets in progressive schemes (Netherlands), and the expansion of a tax exemption
previously limited to special economic zones to the entire country (Poland).

A clear upward trend may be observed for base-narrowing investment incentives such as more
generous capital allowances or accelerated depreciation and R&D incentives (Table 5). In addition, some
member states have introduced preferential tax regimes for income derived from intellectual property,
and notional interest deduction, analysed in more detail in section 4.2,
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Number of corporate tax reforms EU, 2017-2021

Rate Rate Base Base
increase decrease increase decrease

General CIT reforms

anti-avoidance measures (e.g. CFC rules,
exit tax, interest deduction limitation,
thin-capitalization rules)

cost-based investment incentives (capital
allowances, depreciation rules, investment
deductions)

R&D incentives

IP regimes

notional interest deduction ACE regimes

ecological incentive

COVID-19 compensation

Tax reforms which concern only SME or micro
enterprises

Tax reforms which concern only specific sector or region

Notes: CFC — controlled foreign company; R&D — research and development; IP — intellectual property; ACE — allowance
for corporate equity. Source: OECD R&D Tax Incentive Indicators, 2020

4.2. Development of selected base-narrowing measures

This section analyses recent developments in base-narrowing measures which have the potential
to substantially drive down the effective tax rates of individual MNEs. These measures include tax
incentives for R&D, preferential taxation of income derived from intellectual property, and notional interest
deduction. While in principle available to all enterprises, MNEs are capable of exploiting such incentives
more intensively as they are able to relocate profits and activity between jurisdictions with greater
ease than purely domestic firms; as a result, they are potentially capable of combining the benefits of
several incentives across different countries. Furthermore, this section also examines the development
of unilateral tax rulings, which are confidential agreements between tax authorities and MNEs on the
assessment of taxable profits. These agreements have become notoriously known due to the LuxLeaks
scandal, where they resulted in individual MNEs paying close to zero tax in Luxembourg.

4.2.1. Research and development incentives

Historically and theoretically, government support for innovation has been viewed as a way to resolve the
underprovision of long-term research by private market providers. Aside from funding public research
facilities (e.g. universities) directly, governments promote innovation through two distinct channels:

* Direct funding of business R&D;
* Tax incentives for private R&D investment (e.q. credits applicable to R&D outlays).
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Government support for R&D in the EU-27 (2000-2018)
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Figure 6 plots the evolution of direct funding and tax incentives for business R&D since 2000 and shows
how governments have encouraged private research. First, the data highlight a clear evolution: tax
incentives have become much more important in the promotion of R&D (+442% over 18 years in terms
of GDP). In 2018, these incentives already played a role comparable in importance to direct funding
(0.051% of GDP vs 0.053% of GDP, respectively). However, they have not replaced the direct public funding
of business R&D, which has remained fairly stable as a share of GDP over the past two decades. While
the purpose of increasing indirect government support for R&D is clearly to intensify R&D expenditures,
it has also inevitably and simultaneously impacted tax revenue, since it narrows the corporate income
tax base.

R&D expenses benefit from a more or less preferential tax treatment depending on the statutory
corporate tax rates and the tax incentive policies implemented by states. To rank individual regimes,
the OECD has designed an indicator, namely the implied tax subsidy rates on R&D expenditures (the
so-called 1-beta index). It provides a synthetic impression of how generous a tax system is towards a
firm investing in R&D (Warda, 2002). As the indicator encapsulates the gap between the CIT rate and the
treatment of R&D investment, the development of tax provisions for R&D increases the rate whereas the
reduction of R&D allowances lowers it.

Consistently with the evidence presented in Figure 6, the average implied tax subsidy rate in the EU
has increased within the space of the past twenty years. However, despite a general increase, recent
data show the diversity of tax systems among member states and reveal the different paths taken by
individual governments. A small group of “generous incentive providers” (Warda, 2002) highly subsidize
research through tax reliefs and other tax incentives (Slovakia, France, Portugal, and to a lesser extent
Spain and Lithuania) whereas countries labelled as “low incentive providers or non-incentive providers"
(ibid.) seem to offer little to no preferential tax treatment of R&D expenditures, meaning that governments
do not use tax incentives to promote innovation.
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In summary, during the past two decades, the development of tax incentives as a form of indirect R&D
support has narrowed corporate tax bases in member states and may be seen as a novel corporate
tax competition driver. A recent study suggests that more generous R&D incentives induced MNEs to
reallocate R&D investments across borders rather than raise their global R&D activity (Knoll et al., 2019),
which is a clear indication of the inter-dependence of member states' R&D policy choices. Compared to
direct government funding of private R&D, tax relief or tax credits may be regarded as less transparent
public intervention instruments as it is more difficult to predict who will benefit in the end, and by how
much.

Preferential treatment of R&D in the EU-27 tax systems (2020)
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Data: OECD R&D Tax Incentive Indicators, 2020. Rates apply to large profitable firms. The tax subsidy rate is defined
as 1 minus the B-index, a measure of the “before-tax income needed to break even on USD 1 of R&D outlays" (Warda,
2001). More specifically, an implied subsidy rate of zero or close to zero means that there is very little to no preferential
tax treatment for R&D. An increase in tax provisions for R&D leads to a higher rate.
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4.2.2. Intellectual property regimes

Intellectual property (IP) regimes provide a preferential tax treatment for income derived from
intangible assets such as patents and software. This may concern license fees or royalties received
from corporations or corporate group members but also 'embedded’ royalties, which constitute the
estimated contribution of a corporation’s intellectual property to the sales price of its final product.

The share of charges for the use of intellectual property currently amounts to 1.3% of total trade in the
EU. This figure seems relatively low but has increased significantly over the past two decades (Figure
8). Especially the Netherlands, Malta, and Finland report above-average shares of IP-related charges,
amounting to 6.3%, 4.3% and 2.1% in total trade respectively, which might indicate that their economies
are highly knowledge-based or that some strategic location of intangible assets by MNEs has taken
place. This trade data underestimates the relative importance of revenues related to intangible assets,
as it does not include embedded royalties included in the sales prices of goods and services.

Share of charges for the use of intellectual property (creditor) in total trade, 1998-2020
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Note: The figure shows the average share of charges for the use of intellectual property in total exports for the average
of EU-27 and individual member states with above-average exports in 2020. Source: IMF (2021): Balance of Payments
Statistics, own calculations.
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McKinsey (2021) estimates that capitalized spending on R&D and intangible assets such as brands,
software, and intellectual property in global value chains has increased from 5.4% of revenue in 2000
to 13.1% in 2016. In the pharmaceutical sector and in machinery and equipment this share is already
much higher, reaching 80% and 36% in 2016.'° As global value chains are becoming more knowledge-
intensive, the preferential tax treatment of returns on intangible capital will become more costly to EU
member states.

Therapid spread of IP boxes in the EU provides an indication of how intensively member states compete
with each over the most mobile parts of the corporate tax base. An increasing number of countries
excludes income derived from intangible assets such as patents and software from the general tax
base and taxes them at highly preferential rates or allows high shares of IP income to be deducted
from the tax base, which effectively reduces the tax rate on this income. Preferential tax rates range
from zero on long-term capital gains in Hungary to 11% on income from intangibles in Portugal and
Slovakia (Figure 9). Lithuania, Luxembourg, Malta, Hungary, and Poland offer preferential tax rates of
5% or less. Belgium, France, Luxembourg, Malta, the Netherlands, and Portugal offer the most intense
preferential treatment as the difference between statutory corporate tax rate and preferential rate is
higher than 15 percentage points (see Table A4 in the Appendix).

Some IP boxes are more generous than others in terms of qualifying assets and revenues. For example,
the Maltese IP regime applies to embedded royalties and qualifying assets comprise patents, software,
and utility models, and other IP assets with features similar to those of patents. Belgium, Hungary,
Ireland, Italy, Luxembourg, Poland, and Slovakia also allow for the inclusion of embedded royalties, but
only patents and software qualify as IP assets (and, in the case of Ireland, also IP assets with features
similar to those of patents). The Dutch patent box applies to three categories of intangible assets:
patents, software and other IP?® which the Ministry of Economic Affairs has declared as eligible in a
so-called R&D declaration (OECD 2021) but excludes embedded royalties. France includes patents,
software, and patentable inventions but no embedded royalties. The scope of qualifying assets and
incomes for IP regimes is represented by the different bubble sizes in Figure 9.

The exclusion of marketing and brand-related IP as part of the OECD's/G20 BEPS reforms, has limited
the scope for some extreme forms of corporate tax avoidance related to IP regimes in the EU. In
addition, the modified nexus approach was implemented by all member states, which now require
some incurred R&D expenditures as a precondition for benefitting from their IP regimes. However, the
effectiveness of the nexus approach in curbing IP-related tax avoidance still needs to be evaluated as
companies already benefitting from IP regimes before the reform could continue to do so until June
2021 due to grandfathering clauses.

"Ocean Tomo (2021) estimates that intangible assets contributed approximately 75% to the market value of 350 leading blue-
chip companies from 16 developed European Markets (S&P Europe 350 index) in 2020.

2IP related to technological/scientific research or the development of new (parts of) physical products
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Intellectual property regimes in the EU 1998 — 2021
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Note: Bubble size indicates regime generosity: the bigger the bubble, the broader the potential tax base, i.e. embedded royalties
are included or more types of intangible assets qualify for the regime (patents, software, utility models, other types of intangible
assets similar to patents. *Italy has abolished its patent box in Oct 2021. Hungary applies are rate of 0% on capital gains and
5% on other IP income. The Greek patent box is currently under revision and no detailed information available.

Sources: see table A4 in the Appendix.

4.2.3. ACE regimes

Some countries have introduced allowances for corporate equity (ACE) which theoretically serve to
reduce the debt-equity bias in corporate taxation. The debt-equity bias occurs because interest rates
paid can usually be deducted from the corporate tax base, which might make debt financing more
attractive relative to raising new capital by issuing shares. The debt-equity bias may be mitigated
by reducing the deductibility of interest payments or by allowing for a notional interest deduction on
corporate equity (European Commission 2021d). While the first option increases the corporate tax
base, the second option decreases it; in the latter case, the extent of forgone tax revenue strongly
depends on the implementation details. A high notional interest rate and a broad definition of equity
to which this notional interest deduction applies lead to a higher share of profits excluded from the
general corporate tax base. To facilitate inter-country comparisons of notional interest rates, each
member state's notional interest rate can be benchmarked against the yield of each country's 10-
year government bonds. A notional interest rate exceeding the 10-year government bond yield can be
regarded as including a risk premium and is thus considered more generous.
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Introduction of ACE regimes

Belgium Portugal Italy Cyprus Malta Poland
New equity New equity New equity New equity Total equity New equity
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Note: Bubble size indicates regime generosity. A regime is considered more generous if a risk premium is added on top of
the average 10-year government bond yield (Italy, Portugal, Cyprus, Malta) and if it applies not only to new equity but to the
total stock of equity (Malta). Italy temporarily increased its notional interest rate to 15% in 2021. Usually, a notional interest
rate of 1.3% applies which is just 1 pp higher than the average 10-year government bond yield. Portugal limits the maximum
allowance to EUR 140,000 per year.

During the course of the past two decades, ACE regimes have been introduced by six member states
(Figure 10). Malta's is the most generous, as it applies to the total stock of equity and sets a relatively
high notional interest rate adding a 5 percentage point risk premium on top of the long-term bond
yield. Other ACE regimes also allow for a relatively generous explicit or implicit risk premium with
approximately 7 percentage points in Portugal?' and 5 in Cyprus but apply it only to new equity. As
Portugal limits the maximum allowance to EUR 140,000 per year, the generosity of the regime is
assessed as being relatively low. The ACE regimes of Belgium and Poland also seem much less
generous, as they do not include a significant top up on the long-term government bond yields??
which have been close to zero in the first half of 2021 but might rise again in the future. Italy's notional
interest rate used to be relatively low (1.3%) but has been temporarily increased to 15% in 2021. Austria
and the Netherlands announced that they were considering the (re-)introduction of ACE proposals in
2020 (Asen 2020, EY 2020a).

4.2.4. Advance tax rulings

Advance tax rulings (ATRs) are not part of general legal provisions defining the corporate tax base.
They are legal instruments that may be requested by a taxpayer to clarify the application of tax rules
to specific taxation arrangements. The interpretation of tax laws consequently provided by a given
authority is binding and generally serves to provide the taxpayer with tax certainty. However, the ATRs
revealed by LuxLeaks were associated with complex tax structures that in many cases led to almost
zero tax payments in Luxembourg. Huesecken and Overesch (2019) find that MNEs benefitting from
ATRs revealed by the LuxLeaks reduced their groupwide effective tax rates by 3 to 4 percentage points
relatively to MNEs that did not benefit from an ATR. Recent state aid investigations by the European
Commission indicate that the ATRs of other member states have likewise provided very generous
interpretations of tax rules (EC 2016b, EC 2017b, EC 2017¢).

ZPortugal sets the notional interest rate at 7%, i.e. much higher than the current yield on long-term government bonds of approxi-
mately 0.027% for Jan—Aug 2021 (ECB 2021)

22Poland's ACE regime actually refers to the reference rate of the National Bank of Poland but for consistency, the 10-year govern-
ment bond rate was used as benchmark.
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Advance price agreements (APAs) are a specific form of ATRs that provide a binding interpretation
of transfer pricing rules to taxpayers. If issued unilaterally by a single tax administration, they may
have the highest risk of including preferential arrangements since other host countries of the MNE are
not involved in the consultations. The automatic exchange of information on tax rulings introduced
in 2015 represents an important step towards greater transparency. To what extent this exchange
of information has induced tax authorities to question existing arrangements has thus far not been
disclosed to the public. The content of most tax rulings remains obscure to both EU institutions and
citizens.

The increasing number of APAs issued by EU member states also illustrates the increasing complexity
of the transfer pricing system, which fails to unambiguously determine the tax base of MNEs. A low
effective tax rate may thus also be the result of the tax administrations negotiating with MNEs over
their taxing rights and intentionally or unintentionally forgoing revenues in the absence of clearly
comparable cases. The potential of APAs to reduce the number of transfer pricing disputes ex ante
(Deloitte 2012) also comes with the risk of not being able to correct a decision when new information
becomes available after the tax returns have been filed.

The number of unilateral APAs, as reported to the European Commission, has increased dramatically
since 2013, reaching a peak of 2,053 unilateral APAs in force in 2016. As Luxembourg's reported
unilateral APAs dropped from 599 in 2016 to 1 in 2017, the total EU-wide number likewise decreased.
Since then, however, it has increased again slightly to 1,348 in 2019 (Figure 11). The Netherlands do
not report the number of unilateral APAs in force to the European Commission even though past state
aid investigations suggest that unilateral APAs have existed in the Netherlands (EC 2017a).

Reported unilateral advance pricing agreements in force
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Note: The EU and non-EU categories differentiate between transactions with entities from other EU member states and with
entities from outside the EU. As several countries may be involved, the distinction is not always clear-cut. Source: European
Commission (2016c), European Commission (2018b), European Commission (2018c), European Commission (2019b),
European Commission (2021e), Ryding (2018).
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Available country-level data suggest that the practice of issuing unilateral APAs has been primarily
concentrated in Luxembourg (until 2016) and Belgium. Belgium has reported 798 APAs in force as of
2019. Increasing tendencies — although at comparably low levels — may be observed in Czechia, Italy
and Spain (Figure 12). According to anonymous whistleblowers referred to in the LuxLetters scandal,
Luxembourg had substituted the practice of unilateral tax rulings by so-called information letters
where companies set out their tax arrangements to the Luxembourg tax authorities which would
signal acceptance by non-response (Vaudano et al. 2021). The Luxembourg government disclaims
issuing any “oral or informal confirmation" and insists that any unilateral correspondence with the
Luxembourg tax authorities cannot thus be considered binding or be interpreted as confirmation
(Luxembourg government 2021).

Development of reported unilateral advance pricing agreements in selected countries
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Note: Only countries reporting more than 30 unilateral APAs are included. Source: European Commission (2016c), European
Commission (2018b), European Commission (2018c), European Commission (2019b), European Commission (2021e),
Ryding (2018).

4.3. Corporate tax collection in the EU trends downwards

Tax competition entails a redistribution of tax revenues between member states as corporations shift
profits and real activities to avoid paying taxes in high-tax countries. This leads to the lower collection
of corporate tax for the EU as a whole. Since corporate tax revenues are very sensitive to the economic
cycle and prone to strong fluctuations, the immediate effect of corporate tax cuts on tax revenues
may be difficult to observe in aggregate statistics. In economic upswings, profits tend to grow faster
than GDP so that the relative contribution of corporate income tax to total tax revenues increases.
The opposite holds true for economic downswings, where corporate profits tend to decrease more
strongly than GDP. Additionally, loss offset can still dampen corporate tax payments during periods
of economic recovery, which likely explains part of the sluggish recovery of the corporate sector's tax
contribution after 2009.

Aggregate corporate sector tax revenues have remained broadly stable over the last 26 years: a
linear trend approximation indicates only a very slightly declining trend in relation to GDP (Figure 13).
However, the linear trend of the corporate sector aggregate profits, adjusted for the imputed
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contribution of self-employed?®, suggests that profits have grown more than GDP over the same
period (Figure 13). As this has not translated into a corresponding increase in corporate tax revenues,
the trend of the tax-to-profit ratio has been negative (Figure 14). While this negative trend seems
moderate, it might underestimate the actual declining trend of the effective tax burden for several
reasons. Recent research based on microdata finds that corporate profits in OECD countries have
grown more strongly than the gross operating surplus as measured by national accounts (Fuest et al.
2020). Furthermore, a growing number of attractive corporate tax regimes has provided an incentive
for company owners to incorporate so that the tax base of the corporate income tax increases at
the cost of the personal income tax base (de Mooij & Nicodeme 2008). This effect may mitigate the
negative effects of lower corporate taxes on corporate tax revenues. In addition, the relative recovery
of corporate tax revenues since 2009 has likely peaked in 2018/19 due to the subsequent Corona
recession and will thus remain below previous peaks observed in economic upswings.

Aggregate corporate tax revenues and profits in Ratio of aggregate tax revenues to profits in
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Note: Profits are measured by gross operating surplus adjusted for the imputed compensation of self-employed (UQGD as
provided in the AMECO online database). Figures are based on aggregate values reported (total sum of profits, total sum of
revenues and total GDP). Source: European Commission (2021b, 2021f), own calculations.

ZThe gross operating surplus adjusted for the imputed contribution of self-employed is a standard measure as provided in the
AMECO Database (time series UQGD). As the gross operating surplus is a residual product in the national accounts, it includes not
only profits but also income of the self-employed for which a split into labour income and profit is not available. The adjustment is
made by subtracting the product of the number of self-employed and the average compensation of employees.
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4.4. Summary of findings and discussion

Since the post-crisis slow-down in the EU-wide race to the bottom, corporate tax competition seems
to have gained some new momentum. Average nominal and forward-looking effective tax rates have
continued their decline throughout the past decade and several new tax incentives and base-broadening
measures have been introduced. Since 2017, the number of base-broadening and base-narrowing
reforms has been broadly balanced. However, since base-broadening measures mainly comprise anti-
avoidance measures, it is not very likely that they will compensate for the downward trend in other
corporate tax indicators.

The public financing of corporate research and development has become more common, increasingly
taking the form of tax incentives, which constitute indirect but less transparent public subsidies. In
addition, the EU now accounts for 14 intellectual property regimes which tax income related to the
use of patents, software, and similar intangible assets at rates below 15%, half of them even below
10%. Six countries have adopted additional tax-base narrowing measures in the form of allowances for
corporate equity. These are especially generous in Malta and Cyprus as they allow returns of up to 5%
of new equity, and, in the case of Malta even total equity, to be excluded from the corporate tax base.
Approximately 1,348 unilateral tax rulings concerning MNEs' tax arrangements (excluding potentially
non-reported tax rulings by the Netherlands) were in force in 2019, with their implications for revenue
collection still unknown to the public.

Some of these base-narrowing regimes may serve more targeted economic goals and some may foster
aggressive tax planning by MNEs more than others. However, on the whole, tax competition leads to a
decline in the relative contribution large corporations make to the financing of public budgets in the EU.
In addition, the many different and selective base-narrowing measures applied by member states to
increase the attractiveness of their tax system without lowering the general corporate tax rate create an
untransparent patchwork of rules, the costs and benefits of which are largely ignored by most citizens.
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5 Policy recommendations

The analysis of recent trends in personal and corporate income tax suggests that tax competition has
gained new momentum during the course of the past decade. While corporate tax rates have continued
to decrease, the decline of top statutory personal income tax rates has ceased since the financial crisis
of 2008. However, many new preferential regimes have been introduced into the personal income tax
systems of member states and several base-narrowing measures have been adopted to further lower
the corporate tax burden. By targeting the most mobile parts of the tax base such as high-income
earners and large corporations, many of these tax incentives not only undermine effective revenue
collection by EU countries, they also undermine the horizontal and vertical equity of tax systems. The
described trends may be countered using a number of approaches.

5.1. Extend the Code of Conduct Group mandate

Initiatives raised by the Code of Conduct Group during the last decades were designed to address
aggressive business taxation regimes, defined according to several criteria. Recommendations made
by the Group focused on the amendment or abolition of existing aggressive regimes as well as on the
elimination of new similar formulas appearing in the policies of individual member states. It must be
recognized that some progress has been made in the area of controlling corporate tax competition,
given that since the first report, published in 19992 all tax regimes examined by the Code of Conduct
Group at that time have been changed or eliminated. In the latest working document, dated June 2021,%
only the Polish investment zone regime, introduced in 2019 and considered to infringe the rules of the
Code of Conduct, has not yet been reviewed. The same document judges, however, that the patent
box regimes, which were amended according to the rules of Action 5 of the OECD's BEPS programme,
should be considered as non-aggressive tax regimes — despite the large order of magnitude of the tax
exemption granted by these regimes.

Since its establishment, the Code of Conduct Group has focused solely on business tax competition.
This position was clearly reaffirmed in 2017 in a written response from former European Commissioner
Pierre Moscovici® to a group of parliamentarians questioning the aggressive nature of the Italian
regime for newly domiciled high-income individuals. The European Commission stated that measures
regarding the taxation of individuals fell outside of the scope of the Group's work, unless they exerted a
final influence on the tax competition of companies when interacting with other regimes.

However, considering the proliferation of increasingly aggressive personal income tax regimes aimed
at tax residents from abroad, it would seem appropriate to seek a reform of the Code of Conduct Group
which would enable it to assess the aggressiveness of these regimes. This broadening of the scope
has already been demanded by the European Parliament in a recent report on reforming the EU policy
on harmful tax practices (which included a mention of the reform of the Code of Conduct Group?).
Building on this report's proposal for a new Framework on Aggressive Tax Arrangements and Low Rates
(FATAL), this new instrument could also examine innovative harmful schemes in both personal and
corporate income tax areas.

To expand the current scope of action of the Code of Conduct, the definition of harmful tax competition
should bereassessed. Currently, the criterion that harmful regimes target merely non-residents is applied

24REPORT from the Code of Conduct Group (Business Taxation) to the ECOFIN Council; 29 November 1999.2°Poland's ACE regime
actually refers to the reference rate of the National Bank of Poland but for consistency, the 10-year government bond rate was used
as benchmark.

%From: General Secretariat of the Council; To: Delegations, 8602/1/20 REV 1 FISC 125 ECOFIN 478
2EN E-001841/2017 E-001843/2017 Answer given by Mr Moscovici on behalf of the Commission; 15 June 2017.
Z'https://www.europarl.europa.eu/doceo/document/TA-9-2021-0416_EN.html
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in an overly narrow way. The Code of Conduct should acknowledge that non-preferential regimes may
also be harmful if they lead to an exceptionally low overall level of taxation.

5.2. Explore expatriate taxation options

If EU institutions are indeed unable or unwilling to put an end to harmful specific regimes, an alternative
way to eliminate tax competition for individuals would be to establish a unilateral mechanism for the
temporary taxation of expatriates who decide to move their tax residency outside of a given country. A
former tax resident who has been resident for tax purposes for a substantial period of time in one of
the member states would continue to be subject to a tax obligation towards the original country of tax
residence for a specified number of years, even after a change of tax residence.

Unilateral national measures facilitating the taxation of expatriates following their departure from a
given country are not new in European legislation. Some general schemes are currently in place to force
taxpayers to remain liable for taxation in their home country. These include e.g. a "tax quarantine” in
place in Spain, the Gesetz Uiber die Besteuerung bei Auslandsbeziehungen (Foreign Tax Act) applied in
Germany or similar regimes in Italy and France, all of which in one way or another prolong the tax liability
of ex-residents for a period of time after expatriation (see Appendix A.3.1 for a more detailed overview).

If implemented, a reform would stipulate that this post-departure tax should be calculated according
to a differential taxation principle. The country of departure would tax the expatriate for a number of
years as if he/she were taxable on worldwide income while providing tax credits corresponding exactly
to amounts already paid abroad, especially to those paid in the new tax domicile. Since most schemes
are anti-progressive, aiming to reduce the tax burden of the wealthiest individuals, a minimum taxable
income above which this reform applies (e.g. EUR 100,000 taxable per year) might be considered, so as
not to burden involuntary business moves or mobility that does not give rise to particular tax benefits.

If introduced, such unilateral measures would immediately remove some of the tax incentive to change
one's country of tax residence, leaving the decision to expatriate to other motivations for departure that
are assumed to be completely legitimate. National tax exile would be strongly limited thanks to the
disincentive effects of the proposed mechanism. Thus, the argument that is raised against wealth taxes,
assuming that this type of measure encourages migration, cannot be applied here given that this reform
offsets part of the incentives to migrate for tax matters.

The main goal of this proposition is to put an end to EU tax competition to attract European taxpayers
by making preferential schemes inefficient. Indeed, implementing the measures outlined above may
be justified simply by pointing out that a taxpayer who has made a fortune in their home country while
also benefitting from its educational system, its public infrastructure, and its services, as well as from
the prevailing economic, political and legal climate, has a duty to continue to contribute temporarily to
the tax revenues of this country, even after moving to a country with a more advantageous tax regime.

The implementation of such measures would immediately raise many obstacles, especially in view
of existing community law and tax treaties governing the bilateral taxation rules of many member
states. The proposed reform may be incompatible with the freedom of establishment by contributing to
significant differences in tax treatment between two taxpayers. It also implies a review of the bilateral
tax treaties between different jurisdictions. However, these obstacles are not prohibitive in the light of
the current state of European case law (see Appendix A.3.2 for a more detailed discussion).

It is clear that this reform might face legal and political obstacles whose resolution goes far beyond
the scope of this report. However, EU institutions are reassessing permanently the prerogative of the
member states in matters of taxation. If EU cannot regulate aggressive personal income tax competition
on the grounds that it is overreaching, it may induce individual countries to take unilateral measures
against the tax departure of their taxpayers.
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5.3. Limit deductions from the corporate tax base subject to the global
minimum tax

The agreement by the OECD/G20 Inclusive Framework on Base Erosion and Profit Shifting (BEPS) to
implement a minimum tax rate of 15% for large MNEs may be a first stepping-stone towards curbing
the race to the bottom in corporate incomes taxes. However, the latest statement has left quite unclear
to what extent the calculation of the tax base will allow for deductions, including e.g. the existing R&D
tax incentives of individual countries.

The public financing of private R&D activities is certainly desirable — as long as the private gains derived
from these R&D activities are also shared with the public. Direct subsidies, which are a more transparent
way of supporting corporate R&D, may be more conducive to the scrutiny of citizens, NGOs and other
political actors. As some poorer countries may not have the means to compete with the level of subsidies
provided to the private sector by rich countries, tax-based incentives may constitute an alternative.
However, certain limitations should apply so that the efficiency of the minimum tax is not undermined.

Most importantly, preferential tax regimes for intellectual property that generally exempt profits derived
from the use of intangible assets should not fall under the category of R&D tax incentives. Existing IP
regimes only reward successful R&D ex post instead of reducing the sunk costs in the initial phase of
R&D projects.

5.4. Minimize carve-outs from the global minimum tax

Inits currently discussed form, the global minimum tax has the potential to significantly reduce corporate
profit shifting and induce a realignment of profits with economic activity. It would become difficult for
MNEs to pay less than 15% on their shifted profits. Paying 15% in a low-tax country instead of 20% or
even 30% in a high-tax country might still be attractive for MNEs; this implies that the incentive to shift
profits would not be eliminated but only considerably weakened.

However, unlike what the term "minimum tax" suggests, the currently proposed design of the minimum
tax will not stop corporations from paying less than 15% on an important share of profits derived from
real economic activity. This is because MNEs are allowed to deduct 5% of the value of tangible assets
and payroll from the profits subject to the minimum tax. This implies that an estimated share of 22% of
total profits reported by the affiliates of the largest MNEs in the EU will not be subject to the minimum
tax. If more generous carve-outs apply for the first 10 years,® this estimated share even increases to
37% in the first year. In addition, the minimum tax will not apply at all to corporations with revenue of
EUR 750 million or below.

Overall, while the global minimum tax will reduce completely artificial structures in corporate tax
planning, its mitigating effect on tax competition crucially depends on the generosity of carve-outs.
Strictly speaking, while a minimum tax with carve-outs may be a very good anti-avoidance instrument,
it does not constitute a proper minimum tax, as it does not provide a floor for tax competition in the EU.

Znitially, carve-outs will stand at 8% of the value of tangible assets and 10% of payroll. Those rates will decrease over a 10-year
period to reach the long-run carve-out rate at 5% of payroll and tangible assets.
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6 Conclusion

In trying to attract or retain the most mobile parts of the tax base, EU member states have introduced
several preferential personal income tax schemes and contributed to the race to the bottom in
corporate taxation by further lowering corporate income tax rates or by introducing special base-
narrowing measures.

Most preferential personal income tax regimes target high-income earners, who are offered
preferential tax rates or exemptions as incentives to move their tax domicile. While the number
of beneficiaries of individual regimes varies substantially, their overall number has nearly doubled
since 2009 and currently stands at over 200,000. While many of these regimes undermine the
progressivity of the domestic tax system, they also inflict revenue losses on other countries by
attracting taxpayers who would not have moved their tax domicile in the absence of such regimes.
Back-of-the-envelope calculations suggest that the elimination of these regimes would result in an
EU-wide fiscal gain of at least EUR 4.6 billion — or EUR 23,473 per beneficiary. As more countries
start copying these regimes, the associated revenue losses are likely to increase in the future.

While the EU average corporate income tax rate has continued to decline during the course of the
past two decades, member states have significantly increased their R&D tax incentives, introduced
patent boxes to partially exempt profits related to intangible assets from corporate taxation,
and implemented ACE regimes which provide tax relief for notional returns on corporate equity.
Unilateral advance pricing agreements, which played an important role in the LuxLeaks scandal,
seem to have become established practice in several member states — with unknown implications
for tax revenue collection. At the same time, the relative tax contribution of corporations in the EU
trends downwards.

These findings suggest that tax competition in the EU is dynamic and increasingly takes the form of
preferential regimes for specific groups of taxpayers or types of income when general tax cuts may
be deemed too costly. In the corporate tax arena, non-preferential base-narrowing measures also
help fuel competition among member states trying to attract FDI. The common market potentially
intensifies downward pressures on direct taxation as firms and individuals can move more freely
without giving up the benefits of relatively high public good provision in high-tax countries.

Thisreport's policy recommendations therefore focus on the need for increased tax harmonisationin
the EU. A reform of the Code of Conduct Group's mandate, broadening its scope to personal income
tax and expanding the definition of harmfulness to include non-preferential corporate tax regimes,
would constitute an important step towards fighting the most aggressive forms of tax competition.
In the absence of a coordinated approach to mitigating personal income tax competition, various
approaches to the continued taxation of expatriates might be discussed. In the field of corporate
income taxation, the global minimum tax might become a game changer. This, however, depends on
the final implementation agreement. High deductions and carve-outs have the potential to reduce
the minimum tax to an anti-avoidance instrument.
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Appendix

A.1. Personal income tax

Detailed list of all personal income tax regimes targeting new tax residents

Concession type Duration Target Requirements Year of
population enforcement
or last
significant

change

+ Continuation of foreign tax 5 years Specific jobs Scientist/researcher and 2015

burden on foreign income (if (scientists, university professor or

at least 15%). researchers, researcher working over 50%

artists and of the time in Austria and

+ Additional tax allowance

i athletes earning over EUR 59,724
Austria of 30% of taxable income ) ing ov

per year or artist/athlete of

from scientific and research " g N
A public interest".
activities.
* Flat-rate professional 5 years Workers * Employment by a foreign 2015
expenses allowance of 20% company working for a
on an income calculated maximum of 5 years in
by taking the gross income Austria, working for an
and subtracting special Austrian employer.
Austria payments within the sixth

month of the year and tax- * No tax residence in Austria
free remuneration. for the past 10 years.
* Maximum of EUR 10,000; + Stable place of residence
no further proof required. abroad.
Income tax exemption on No limit Highly Be an executive worker of 1960
non-recurring expenses qualified another nationality and
(moving expenses and workers have specific skills or be
home improvements) and a researcher and hold a

Belgium (2) recurring expenses (school temporary job proven by
fees, annual travel, tax conclusive evidence.

equalization, etc.) all limited
to EUR 11,250 per year with
the exception of school fees.

Individuals who take up 10 years Highly paid Non-resident for at least 3 of 2012
employment in Cyprus with workers the past 5 years including the
an annual income > EUR last year before employment.

OTIENORE 100,000 will be eligible for an
exemption from taxation of
50% of their income.

Individuals who take up 10 years Workers
employment in Cyprus will
be eligible for an exemption
equal to the minimum
between 20% of their income
and EUR 8,550

Overseas pensions are 10 years 2015
exempt from tax up to
EUR 3,420 and taxed at 5%

thereafter.
Exemption on all interest and | Until resident Tax resident but "non- 2017
dividend income. has reached domiciled".

tax residency
for 17 out of
the 20 past
years
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Denmark

Finland (1)

Finland (2)

France

Greece (1)

Greece (2)

Ireland (1)

Flat-tax rate of 32.84% on 7 years Highly paid « Danish employer, work in 1991
salary, bonuses, company workers Denmark but no need to live
car, free phone and health in Denmark.
care insurances.
» Monthly salary of over DKK
69,600 (EUR 9,356).
* Non-resident for at least the
last 10 years.
Source tax at the 35(32)% 4 years Highly paid  Non-resident for at least the 1995
rate. and highly last 5 years and staying for a
qualified maximum of 5 years.
workers
» Worker with specific and
hard-to-find qualifications
in Finland, earning over EUR
5,800 per month.
Exemption from income tax. | 2 years Specific jobs Coming from a country that 1995
(researchers) | has a bilateral tax-treaty with
Finland on that matter.
+ Exemption of the 8 years Workers No tax domicile in France in 2004
inpatriation bonus. the past five years.
* 50% exemption of income
from movable capital
received abroad.
+ 50% exemption of gains on
the disposal of securities
held abroad.
* Income tax exemption on
the portion of income derived
from activities performed
abroad.
* Flat-tax of EUR 100,000 on | 15 years Rich taxpayers | * Non-resident for the past 7 2019
foreign sourced income. out of 8 years.
+ Additional flat tax of EUR + Obligation to invest at least
20,000 per member. EUR 500,000 in Greece (real
estate, securities or shares in
+ No obligation to declare legal entities based in Greece
foreign income (or its within 3 years).
sources) in Greece.
7% flat-tax on both foreign 6 years Pensioners + Foreign pension recipient. 2020
pensions and foreign-
sourced income. * Non-resident for the past 5
out of 6 years.
« Transfer of tax residency
from a country with which
Greece has signed a tax
administrative cooperation
agreement.
30% rebate on earned 5 years Highly paid « No fiscal residence in Ire- 2012
income. workers land in the past five years.

« At least 6 months of work
for the same employer out-
side Ireland, plan to work for
at least 1 year in Ireland.

* Minimum basic salary of
EUR 75,000 per year.
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Ireland (2)

Italy (1)

Italy (3)

Italy (4)

Italy (5)

Remittance basis taxation on | 5 years Highly paid * Non-domiciled, Irish tax 1799
foreign-sourced income. workers resident.
* Lump-sum tax of EUR Unlimited Rich taxpayers | Non-resident for tax purpo- 2017
100,000 on foreign sourced ses for at least 9 of the past
income. 10 years.
+ Exemption from Italian
inheritance tax on foreign
assets.
+ Exemption from wealth
taxes IVIE and IVAFE.
+ Exemption from daunting
reporting obligations on
income sources (RW form).
70% rebate on taxable 15 years Workers * No fiscal residence in Italy 1999
income (90% for declining for the past 2 years, intention
regions). to reside there for at least 2
years.
+ Work activity carried out
mainly on Italian territory.
90% rebate on earned 4 years Specific jobs « Sufficient qualification 2010
income on research and (researchers) level, university degree which
teaching activities. must be recognized by Italian
administration.
* Previous status as a tax
resident abroad.
+ Performance of research or
teaching activities abroad for
at least 2 consecutive years
+ Performance of teaching/
research activities in Italy in
the public or private sector.
50% rebate on earned 5 years Specific jobs * Athlete, as defined in the 2019
income. (athletes) applicable legislation: Law
No. 91/1981
* No tax residency for 2 years
prior to arrival, must stay for
at least 2 years.
+ Performance of work for at
least 183 days in Italy.
+ Payment of 0.5% of the tax
base as a contribution (article
16, clause 5-quinquies of
the Legislative Decree No.
147/2015 and Resolution No.
17/E, 10 March 2021).
7% flat-tax on both 6 years Pensioners * Foreign pension recipient. 2019

foreign pensions and forei-
gn-sourced income

* Relocation to a southern
village of less than 20,000
inhabitants.

* Non-resident for at least the
past 5 years.

« Last country of tax
residence was a EU member
state.
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Luxembourg

Netherlands (1)

Portugal (1)

Benefits such as tax equa-
lisation, moving expenses,
recurring expenses: school
fees, living allowance (up to
8% of revenue or EUR 1,500),
exoneration of 50% of the
inpatriation bonus.

5 years

Highly paid
workers

» Work primarily in
Luxemburg, and not having
taken the job of a non-
beneficiary worker

* Minimum annual
remuneration of EUR 50,000.

* Non-resident for the past

5 years, no residence within
150 km of the Luxembourgish
border.

2011

Tax on income at a rate of
15%.

5 years
(returning
Maltese
nationals),
3years (all
other wor-
kers)

Highly paid
and highly
qualified

workers or
pensioners

* Non-Maltese citizens:
domicile in Malta, specific
competences and an income
of at least EUR 45,000.

+ Maltese citizens: have lived
in Malta for 20 years but not
during the 10 years preceding
the application for the
scheme, income of at least
EUR 75,000 per year.

« Pensioner (pensions
constitute at least 75% of the
income).

2011

Tax free allowance equal to
30% of earned income.

10 years
(before
2012), 8
years (before
2019), 5
years today

Highly paid
workers

« Specific expertise scarcely
available in Netherlands

(at least EUR 54,781 per
year) or being a master's
graduate/PhD student
younger than 30 years old (at
least EUR 29,149) or being

a scientific researcher or a
medical specialist (no salary
requirements).

+ Recruitment from abroad
(except in case of a PhD
from a Dutch university
and employment in the
year following diploma
acquisition).

« Wage tax withholding agent.

After WWII

10% flat tax on foreign
pension income (or 0%
before April 2020),

10 years
(may be
stopped and
resumed)

Pensioners

* Non-resident for tax
purposes for at least the past
5 years.

« Living in Portugal for at
least 183 days per year
or having a substantial
residential property.

2009
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Portugal (2)

Sweden

United Kingdom

+ 20% flat-tax rate on 10 years Highly * Employment in a job on the 2009
Portuguese-sourced income. | (may be qualified list of high-value jobs.
stopped and | workers

+ Exemptions of tax on resumed) * Foreign-income already
foreign-sourced income. taxed in the state where

income is earned.
+ 0% tax on crypto income.
* 0% tax on dividends,
interest and real estate
income, capital gains from
the disposal of real estate,
royalties and associated
income.
Régimen de impatriados: 6 years Highly paid * Non-resident for at least the 2005
single rate of 24% on world- workers last 10 years.
wide annual revenues below
EUR 600,000 (49% above this * Arrival due to an employ-
sum) ment contract with a Spanish

employer and work in Spain

(for at least 85% of the wor-

king time).

* Not being a professional

athlete (2015).
Expert tax: 25% discounton | 5 years Highly paid * Non-resident for at least the 1999
earned income, and highly past 5 years and staying for a

qualified maximum of 5 years.
workers

+ Specific and hard-to-find

qualifications in Sweden

or earning more than SEK

94,600 per month (EUR

111,572 per year).
Remittance basis taxation on | 15 years de Rich taxpayers | * Non-resident for 15 out of 1799
foreign sourced income. facto the past 20 years.

« If you have less than GBP
2,000 of remitted income,
the remittance basis system
applies automatically with no
charge.

« If you have more than GBP
2,000 of remitted income,
you have to pay a remittance
basis charge to benefit from
the system.

« If you are a long-term

resident you have to pay GBP
30,000 a year to benefit from
the remittance basis system.
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Type of exemption used by each regime

Lump-sum tax

Flat-tax rate

Specific tax
income brackets

Part of income
disregarded from tax

Lump-sum deductions

Italy: HNWI regime
Greece: HNWI regime
Austria

Malta: 15% regime
Finland: 32% rule regime
Netherlands: 30% rule regime

Denmark: 32.84% flat-tax
rate regime

Sweden: expert tax regime
Finland: researchers regime
Portugal: pension regime
Cyprus: pension regime
Italy: pension regime

Malta: pension regime

Greece: pension regime

Spain: Régimen de

impatriados

UK: non-remittance regime
Ireland: non-remittance
regime

France: régime des
impatriés

Italy: inbound workers
regime

Austria: workers tax
exemption regime
Austria: artists regime
Cyprus: high-income
regime

Cyprus: low-income
regime

Ireland: SARP regime
Italy: researchers regime
Italy: athletes regime

Luxembourg: hiring
international executive
regime

Belgium: foreign executives
regime
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Characteristics of individual personal income tax regimes

Regime

Austria — 20% deduction
Austria — artists

Belgium — foreign exe-
cutives

Cyprus — high-income
Cyprus — low-income
Cyprus — pensions
Denmark — 32.84% flat-
tax rate

Finland — 32% rule
Finland — researchers
France — régime des
impatriés

Greece — HNWI

Greece — pensions

Ireland — SARP regime
Ireland — non-remittance

Italy — researchers
Italy — athletes

Italy — inbound workers
Italy — HNWI

Italy — pensions

Luxembourg — Hiring
international employees

Malta — 15% flat-tax rate
Malta — pensions
Netherlands — 30% rule
Portugal — NHR regime
Portugal — NHR pensions

Spain — Régimen de
impatriados

Sweden — Expert tax

UK — non-remittance

Exemption
type

20% deduction

Official
remuneration
condition

Implicit

condition for
the regime
to be
profitable?®

remuneration

High skills Specific
requirement jobs

targeted

No condition
other than_
residency

25% deduction

Lump-sum
deduction

50% deduction

20% deduction

0-5% flat-tax
rate

32.84% flat-tax
rate

32% flat-tax rate

0% flat-tax rate

30% deduction

EUR 100,000 flat
tax

7% flat-tax rate

30% deduction

Non-remittance
scheme

90% deduction

50% deduction

70% deduction

EUR 100,000 flat
tax

7% flat-tax rate

Benefits

15% flat-tax rate

15% flat-tax rate

30% deduction

20% flat-tax rate

10% flat-tax rate

Two single rates

25% deduction

Non-remittance
scheme

PImplicit remuneration condition : the nature of the exemption is such that only people who are earning more than a threshold
would benefit from the regime.
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A.1.1. Estimation of revenue cost — methodological remarks

Some countries were unable or unwilling to provide estimates of the gross tax revenue loss for
a specific regime. In order to obtain an estimate, certain assumptions specific to each national
situation were made.

The tax rates and rules used have been retrieved from the PwC website as of 2021. They allowed us
to estimate the difference in taxation between an individual benefitting from a specific regime and
one not benefitting from it, all other things being equal, assuming that the only income concerned
was targeted by a given regime.

Austria: Data provided by Statistics Austria.

Belgium: To benefit from the Belgian regime, the taxpayer should either be an executive or a
person equipped with special skills. The estimation of a taxable income of EUR 100,000 per year
per beneficiary may be assumed. A comparison between the amount of taxes paid by a taxpayer
earning the same income but not benefitting from the regime and the amount of taxes paid by a
regime beneficiary, gives the loss of gain per beneficiary. Total loss is estimated by multiplying by
the number of beneficiaries given in the table.

Denmark: New tax resident key employees represent between 50% and 60% of regime beneficiaries
with the remainder being made up of researchers. If you are a key employee, you have to earn more
than about EUR 112,000 per year to benefit from the regime. Therefore, a taxable income of EUR
150,000 can be assumed per year (an average effect will always underestimate the amount, given
that the tax schedule is progressive). A comparison between the tax amount paid by someone
who is earning the same income but is not benefitting from the regime and the tax amount paid by
someone who does, gives the loss of tax gain per beneficiary. Total loss is obtained by multiplying
by the number of beneficiaries.

Finland: A taxpayer should earn at least EUR 69,600 per year to benefit from the 32% flat-tax rate
regime. Taking that threshold as a lower-bound estimation, a comparison between tax amount
paid by someone who is earning the same income but is not benefitting from the regime and tax
amount paid by someone who does, gives the loss of tax gain per beneficiary. Total loss is obtained
by multiplying by the number of beneficiaries.

France: Number provided by document: Evaluation des voies et moyens - finance bill.

Ireland (remittance): No information about loss of gain from the regime. Using the UK remittance
regime which exhibits similar features, a back-of-the-envelope calculation provides a total fiscal
cost for the Irish remittance scheme.

Ireland (SARP): Number provided by Irish Tax and Customs. .

Italy (inbound workers): No information is provided directly on the loss of tax gain from the regime.
We assume a taxable income of EUR 100,000 per taxpayer on average and use the given number of
beneficiaries (the most recent figure is from 2006, the number of beneficiaries is likely much higher
today). A comparison between the amount of taxes paid by someone who is earning the same
income but is not benefitting from the regime and the amount of taxes paid by someone who does,
gives the loss of tax gain per beneficiary. Total loss of tax gain is estimated by multiplying by the
number of beneficiaries.

Italy (HNWI): No information on loss of tax gain of the regime. The main concern is that there are
probably many high-net-worth individuals who push up the mean of tax savings (when Cristiano
Ronaldo was benefitting from the scheme, it resulted in several millions of EUR in savings). Assuming
EUR 100,000 of savings thanks to the regime on average and using the number of beneficiaries, the
total fiscal expense is estimated.

Netherlands: Number provided by the Dutch Tax and Customs Administration
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Portugal: Number provided by the Conta Geral do Estado
Sweden: Number provided by the Swedish Tax Agency

UK (remittance): Knowing that the 45,700 beneficiaries are paying a total sum of EUR 4.3 billions
in tax (number provided by the tax administration), i.e. EUR 94,000 on average per beneficiary, an
estimation of fiscal gain per taxpayer could be EUR 30,000 on average. Total loss of gain is estimated
by multiplying by the number of beneficiaries.
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A.2. Corporate income tax

Intellectual property regimes

Year of introduction|  IP qualifying Embedded |Regime tax rate Otherwise Score qualifying | Score qualifying | Combined score
assets royalties applicable tax rate
included
Belgium 2007 ::ftti::e ves 4.0% 25.0% 0.2 0.1 03
Patents,
France 2000 software, no 10.0% 28.4% 0.4 0 0.4
utility models,
category 3
Patents, detailed
Greece 2010 information n/a 10.0% 24.0% 0.1 0 0.1
missing
4.5% royalty
Patents, software, income, 0% in o
SRR 2008 utility models yes case of capital 108% 03 01 04
gains
Ireland 2015 Pat‘zr:tzgso"rf;‘gare' yes 6.0% 12.5% 03 0.1 0.4
Italy 2015 Pa::ﬂS';%fszzre' yes 14.0% 27.8% 03 01 04
Lithuania 2018 Patents, no 5.0% 15.0% 0.2 0 0.2
software
Patents,
Luxembourg 2008 software, utility yes 5.0% 25.0% 0.3 0.1 0.4
models
Patents,
software, o o
%
2019 utility models, yes 2.0% 35.0% 0.4 0.1 0.5
category 3
Patents,
Netherlands 2007 software, no 9.0% 25.0% 04 0 0.4
utility models,
category 3
Patents,
Poland 2019 software, utility yes 5.0% 19.0% 0.3 0.1 0.4
models
Portugal 2014 Pa‘:;ze‘::'”y no 11.0% 31.5% 0.2 0 0.2
Slovakia 2018 Patents, software, yes 11.0% 21.0% 03 0.1 04
utility models
Patents,
Spain 2008 software, utility no 10.0% 25.0% 0.3 0 0.3
models

Source: Asen (2021), Belastingdienst (2021), Council of the European Union (2018a), Council of the European Union (2019a-
c), Deloitte (2015), EY (2021a), Irish Tax and Customs (2021), Koka & Kocsis (2016), OECD (2021), PWC (2021), Scapigliati
etal. (2019)
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ACE regimes

Belgium

Cyprus

\ENE]

Italy

Poland

Portugal

Year of in-
tro-duction

2006

Tax rate
applied on
exempt
income

Eligible
equity

new equity 0.0%

Notional interest | Explicit risk
rate premium

Risk premium

government | benchmarked
bond yield | against long-

(mean Jan— term government
Aug 2021) bond yield

10-year

-0.09% - -0.05% 0.00%

premium

Scorerisk |Score full or
new equity | deduction

0.1

Maximum

decreases
generosity
significantly

Combined
generosity
score

0.1

2015

new equity 0.0%

10-year govern-
ment bond of the
jurisdiction of
investment

5% 0.33% 5.00%

0.2

0.1

03

2018

stock of

) 0.0%
equity

Malta Government
Stocks with a
remaining term of
approximately 20 5%
years (which at 31
December 2019
was 0.93%)

0.44% 5.00%

0.2

0.3

0.5

2011

new equity 0.0%

1.3%, exceptionally
15% in 2021

0.60%, (14.26%

_ .
0.74% for 2021)

0.1

0.1

0.2

2019

new equity 0.0%

The reference rate
of the National
Bank of Poland

—1.5%, increased -

according to art.
15cb par. 1, by 1
percentage point.

1.50% 0.00%

0.1

0.1

2008

new equity 0.0%

0.03% 7.00%

0.2

0.1

-0.1

0.2

Source: EY (2020b), EY (2021b), KPMG (2020), Council of the European Union (2018b), Council of the European Union (2019d)
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A.3. Policy implications
A.3.1. Existing expatriate tax regimes in EU member states

Unilateral national measures facilitating the taxation of expatriates are not new in European
legislation. Some general schemes currently in place force taxpayers to remain liable for taxation in
their home country following their departure.

A "tax quarantine” system is currently in place in Spain.®*® When a Spaniard or a person with dual
citizenship moves to a tax haven (defined as such according to a list provided by the Spanish tax
administration), he or she remains taxable by the Spanish administration during the year of the
move as well as for the following four years. In 2018, the list of tax havens included three EU member
states: Cyprus, Luxembourg and Malta. A similar provision was adopted by Portugal in 2006 for its
own expatriates.

In Germany, the Gesetz liber die Besteuerung bei Auslandsbeziehungen®' (Foreign Tax Act) provides
that individuals continue to be taxed to a limited extent on their income even when they move their
tax residence. Continued tax liability is subject to certain conditions (the main one being moving to a
low-tax country, defined as a country imposing a tax burden at least one third lower than Germany).

In Italy, since 1999, expatriates who establish their residence in a country classified as a tax haven
must prove that their residence is not fictitious in order to be considered as expatriates according
to the Italian tax administration. The list of countries concerned is determined by the Italian
administration.

To a lesser extent, measures such as the French "exit tax" (taxation of unrealized capital gains,
I.e. the difference between the market price and the acquisition price minus the deduction for the
ownership period), or the Dutch taxation of the estate of an individual who has transferred his or her
tax residence abroad for fewer than ten years, focus on the taxation of expatriate taxpayers after
their departure.®?

A.3.2. Potential obstacles to the taxation of expatriates and tentative answers

Community law

In the area of Community law, the taxation of expatriates might present challenges with respect
to the freedom of establishment. Indeed, by significantly increasing the tax burden on individuals
wishing to settle in another member state, a potential reform might be in danger of presenting an
abusive barrier to mobility. However, it appears that the taxpayer will in no case be taxed more
following departure than if he/she had remained in his/her country of initial tax residence; therefore,
if he/she no longer has a tax advantage over a taxpayer who has remained in the territory, he/she is
not disadvantaged in terms of the amount of taxes paid.

A further objection might result from a potential violation of the principle of non-discrimination.
The jurisprudence of the European Court of Justice, following the European Court of Human Rights,
requires not only that two persons in similar situations be treated the same, but also that two
persons in two objectively different situations be treated differently®®. By imposing the same tax
burden on two individuals residing — for tax purposes — in two different countries, a member state
may be accused of creating a discriminatory situation. However, for such a principle to be invoked
one has to assume that the country of residence is a relevant criterion of differentiation from the

30 ey 35/2006, de 28 de noviembre, del Impuesto sobre la Renta de las Personas Fisicas y de modificacion parcial de las leyes de
los Impuestos sobre Sociedades, sobre la Renta de no Residentes y sobre el Patrimonio, Jefatura del Estado, «<BOE» nim. 285, de
29 de noviembre de 2006

$1Gesetz Uiber die Besteuerung bei Auslandsbeziehungen (Aufensteuergesetz) AStG Ausfertigungsdatum: 08.09.1972
%2Successiewet 1956
%3Case of Thlimmenos v. Greece (Application no. 34369/97), Judgment, Strasbourg, 6 April 2000.
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point of view of taxation purposes.

Bilateral tax treaties

The taxation of expatriates may also present a legal difficulty with respect to the multiple bilateral
tax treaties signed between individual states to govern their tax relations and avoid double taxation
situations. These tax treaties are based on the key concept of tax residence, according to which a
state has the right to tax its taxpayers as it wishes. This power arises from the personal relationship
between the individual and the state. Considering the link they still have with the state of departure,
it would not seem illogical to include neo-expatriates in this category.

Potential changes to legislation would imply a review of the clauses concerning tax residence, by
considering the possibility of introducing a notion of “dual residence” or «extended residence». Many
observers rightly point out the complexity of such an undertaking. It should be noted, however, that
most tax treaties are largely based on the model issued by the OECD, which already provides special
rules in the event of a conflict of residence between two states. Therefore, it does not seem absurd
to envisage that the OECD could introduce a clause allowing a contracting state to the convention
to continue to tax its former national on behalf of an extended tax residence notion.
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